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7EASO Country of Origion Report Eritrea — National and illegal exit

3. Punishment of returnees
3.1 Legal position
»Some people who return to Eritrea after having lived in another country, for
example as a rejected asylum seeker, have previously broken Eritrean

36

.230

231

232

233

.234

.235



SNV N
1952-275¢1 ,INIWSY N3350 PIN 395 ©99YY 1910 Nda

laws — in particular the National Service Proclamation (on account of
their desertion or draft evasion) or Proclamation 24/1992, which lays
down rules governing the entry to and exit fiom the country.

The provision of the National Proclamation and of the Penal code, cites in
Chapters 1.1.1. and 1.1.2., also apply to people who leave the country after
deserting or evading the drafi. However, in accordance with article 37(3)
of the Proclamation on National Service of 1995, there is also the
aggravating factor that records are kept of people liable for compulsory
service...who flee the country if they do not return before their 40%
birthday and complete their compulsory national service, they may be
Jailed for up to five years until their 50 birthday. They also lose the right
to work and to own land. Un this area, the law does not distinguish
between legal and illegal exist (143)...”

3.2 Position of the Eritrean government

Several Eritrean government representatives interviewed by the SEM as
part of its fact-finding mission unanimously stated that the legal provision
governing the punishment of deserters, drafi evaders and people who have
left the country who return to Eritrea are not applied (190077 NN PLP715)
(146). Government representatives also made such statements publicly
and stressed that all Eritreans have right to return (s,. There is,
however, no formal basis for this practice. For instance, in the form an
amnesty. The presidential adviser Yemane Gebread referred to a
statement made by President Isaias Afewerki, who stressed in a TV
interview that Eritreans (including deserters and draft evaders) may return
to Eritrea without being punished (148). The adviser was referring to an
interview with President Isaias broadcast on New Year’s Day in 2002.... In
December 2015, the Eritrean Ministry of Foreign Affairs released the
following statement: ’Although in purely legal terms those who leave
the country illegally commit an offence and should face appropriate,
though lenient, penalties for breaches of the relevant laws, the
government waived these regulations to practically exercise clemency
for the returnees.’(150)

According to information provided by the competent authority
(Department for immigration and Nationality), before returning to the
country, people must obtain a passport or a laissez-passer travel document
from an Eritrean diplomatic mission abroad in order to be able to enter
Eritrea legally. They must pay the diaspora tax (2% tax, rehabilitation and
recovery tax) (151). People who refused to complete their national service
or have deserted must also sign — again at the diplomatic mission —
repentance from...In that form, they admit to having committed a
criminal offence and accept the penalty for it (152). The English translation
of original text... /I confirm ... that I regret having committed an offence
by not completing the National Service and am ready to accept
appropriate punishment in due course’ (153). The interlocutors did,
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however, point out that no punishment follows from this declaration
(154).

Eritrean who have spent at least three years outside the country may, on
their return to Eritrea, make an application for ’diaspora status’ to the
Department for immigration and Nationality in Asmara. For that
application, in addition to the documents mentioned above, they also
require a supporting letter fiom the diplomatic mission that proves that
they have lived outside Eritrea of more than three years. The Department
issues a document called Residence Clearance from to returnees who have
/diaspora status’. According to official information, people who hold
this document are exempt from compulsory national service and -
contrary to the provisions of Proclamation 21/1992 — may leave Eritrea
again without an exit visa (155)

The Residence Clearance form and thus ’diaspora status’, may also be
obtained by people who are returning to Eritrea not just as visitors but
who intend to resettle there in the long-term. However, the’ diaspora
status’ expires afier three years of uninterrupted residence in Eritrea.
Thereafter, the authorities regard the person as a resident of Eritrea once
again, subject to associated duties and obligations (national service, exit
visas). Similarly, people who have resided in another country for fewer
than three years are regarded as residents of Eritrea again and not as
people with 'diaspora status’ should they return to Eritrea. This may also
mean that such people have to perform their national service again (156).
As part of its fact-finding mission, the SEM conducted interviews in four
Eritrea cities... with 27 Eritreans who had returned to the country fiom
Israel, Sudan... having previously left the country illegally. The
interlocutors gave consistent accounts of how they had obtained the
documents to travel back to Eritrea from the country’s diplomatic
missions abroad (payment of the diaspora tax, signature of the repentance
form), and un some cases produced those documents and the Residence
Clearance Form issued to them following their return. They stated that
because of their 'diaspora status’ they had not received a summons to (re-
enter the national service following their return...)

The Eritrean government does not accept forced returns as a matter of
principle (160). Voluntary return fiom Ethiopia i1s also impossible.
According to information provided by the UNHCR, in the spring of 2015,
the Eritrean government blocked the return of 50 migrant children from
the Shire refugee camps (161).

People who commit a criminal offence other than desertion, draft evasion
or illegally leave the country before leaving Eritrea must continue to
expect to be punished on their return (162).

3.3 Views of international observers in Asmara

All those interviewed reported that many Eritreans return to Eritrea each
year. These returnees include people who had refused to perform national
service or deserted from that service, as well as many representatives of
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the first diaspora generation who have already lived outside Eritrea for a
considerably longer time.

The interlocutors were also in agreement about the requirements for a
person to be able to return; members of the diaspora had to regularize
their status by paying the diaspora tax at the competent Eritrean
diplomatic mission, signing the repentance form... and obtaining Eritrean
travel documents (163)... However, most people interviewed also reported
that not all members of the Eritrean diaspora can return to the country
easily. For example, people who engaged in opposition or anti-
government activities outside the country or were involved in the work of
human rights organisations are at risk. People who, aside fiom draft
evasion/desertion, were guilty of something in the eyes of the government
before they left the country are also unlikely to be allowed to return
readily and should expect to be punished (166).

TIOD DD PN D YAP PNVA SONTON LIVNN M - NNVWA 59790 VAYND %A NPIUD .236
NN NANH NPIYY VOPN NYPIN DY NNPNINA
POYA 10.7.18 D2 N\PNYWA ODITN LAYNN M ST DY NIDMY MNTYD NYTINND NYO T2 237

;DN THY DORININ DINININX DYND MIVIND

»Eritrean citizens whose applications for asylum have been rejected can be
deported back to their home country even if they face being called up for
national service there. Deportation in this case is both lawful and reasonable,

which the Federal Administrative Court has confirmed in its judgment of 10
July 2018.

In 1ts judgment E-5022,20171, the Federal Administrative Court (FAC) has
settled a question which had been left unanswered following judgment D-
23112016 of 17 August 2017. Although the ftirst judgment had aftirmed that
deportation in that instance was lawful and reasonable as a general
principle, the FAC had not commented on the conditions of national
service in Eritrea because the appellant no longer had cause to fear
conscription.

Ditficult conditions in Eritrean national service.

All male and female Eritrean citizens must do national service as a basic
principle. This involves completing an initial training period that can last
up to six months before being assigned to military or civil national service.

Publicly available reports indicate that the length of service for conscripts
1s hardly predictable and varies between five and ten years on average.

Living conditions during the initial basic training and during military and
national service are harsh. Specifically, various sources report cases of
abuse and sexual assault during basic training and military national service.

European Convention on Human Rights (ECHR) not violated

In its judgment, the FAC has concluded that the requirement to perform
national service in a poorly paid position for an unforeseeable amount of
time, such as 1s the case with Eritrean national service, places an excessive
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burden on citizens. However, this reason alone is not sufficient to prevent
deportation from a legal point of view. The ECHR only forbids deportation
if there are reasonable grounds to believe that there is a real risk of a
flagrant breach of the prohibition of forced labour. The FAC believes that
this is not the case here, stating that, although the reported conditions in
Eritrean national service are difficult, they are not so

Judgment E-5022,2017 was coordinated by all judges fiom divisions V1
and V. It analyses the conditions of national service in Eritrea and provides
a legal assessment which holds not only for this case but for many other
proceedings as well..

severe as to make deportation unlawfil. It goes on to say that the abuse and
sexual assault are not sufficiently widespread to have any bearing on this
assessment. The FAC also does not feel that, as a general principle, anyone
returning to Eritrea voluntarily faces a real risk of detention or any
accompanying inhumane treatment.

Deportation also reasonable The FAC is using the same reasoning to
conclude that deportation is not only lawful but also reasonable in this
case. The 21-year-old appellant, who had argued that the threat of
conscription into Eritrean national service prevented deportation, therefore
lost the case under review.

This judgment is final and can therefore not be appealed to the Federal
actions are also reviewed by the Court. The FAC 1s composed of six
divisions. It renders an average of 7,500 judgments every year”.
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vEritrean conscripts told unlimited national service will end:
sources

ASMARA (Reuters) — The latest batch of recruits to Eritrea’s
national service have been told it will last no longer than 18
months, relatives said, raising hopes the indefinite conscription
that forces thousands of young men to flee every month may be
ending...” (MpPNA NPN NVITIN)
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